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Whether a marriage is void or voidable depends in the first place upon
the particular defect alleged by the petitioner, since the nature of this
will determine the identity of the proper law. If the defect consists in
lack of form, the proper law is the lex loci celelrationis.
But in the present case the alleged defect is inability or refusal to
consummate the marriage, and since this raises a question of essential
validity the proper law is the law of France, in which country the hus-
band was domiciled at the time of the marriage.
It is pertinent to remark that if chaos is to be avoided in a Essential
nullity suit the personal law must be represented by a single ^InTw
legal system, not by the ante-nuptial lex domicilii of each party, should be
It is required to answer two questions:	systmT
First, does the alleged defect constitute cause for annulment ?
Secondly, if so, what consequences ensue, presuming the allegation
to be proved ?
The first question might be referred to two laws, but scarcely
the second. Suppose, for example, that a woman, domiciled in
England prior to her marriage to a man domiciled in Switzer-
land, alleges that the latter was mentally defective at the time
of the marriage. Both English and Swiss law recognize mental
infirmity as ground for annulment, but the effect in Switzer-
land is to render the marriage void, not voidable as in England.1
If a judge, confronted with this problem, were required to
apply the dual domicil theory, how could he reach a decision
without choosing either Swiss or English law and upon what
basis would he be expected to make the choice ?
It must be noticed that the decisive date for ascertaining the Time for
personal law is the time of the marriage, not the time of the f^afhw"
nullity proceedings, for annulment, unlike divorce, is founded *time of
upon an ante-nuptial fact.2 This is so even though the alleged mama3e
defect is the post-nuptial fact of wilful refusal to consummate
the marriage.3 This equation of wilful refusal and impotence
is often justified on the ground that the former is in essence
an ante-nuptial act, since in the case of the husband it is gener-
ally a veil concealing impotence, and in the case of the wife it
represents unconquerable aversion.4
1	Wolff, Private International Law (ist ed.), citing Swiss Civil Code, ss. 16,
97,102, no. 2.
2	ii M.L.R. 101.
3	Robert v. Roiert, [1947] P. 164, 167-8.
4	Wolff, Private International Law? p. 337, citing G. v. G.» [1924] A.C. 349.
A different view is expressed by Falconbridge, 26 Canadian Bar I^view^ 920.

